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Professional Services Agreement
Effective Date: 
The earlier of the Start Date or the date of last signature by the Parties of this Agreement
Texas RE:
Texas Reliability Entity, Inc. the successor regional entity to Texas Regional Entity, a division of Electric Reliability Council of Texas, Inc., (collectively “Texas RE”) 

2700 Via Fortuna Drive, Suite 225
Austin, TX 78746

Contractor:

______________________________



______________________________
Start Date:

______________________________
End Date:

______________________________
This PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made by and between Texas RE and Contractor.
Texas Reliability Entity, Inc. was formed on January 1, 2010 to become the successor regional entity for the ERCOT region.  Texas Reliability Entity, Inc. is currently seeking approval from NERC and FERC of an amended delegation agreement.  Texas RE anticipates that transition of regional activities to Texas Reliability Entity, Inc. will occur in or around June 2010, at which time Texas Reliability Entity, Inc. will take assignment of all Texas RE assets and contracts, including statements of work executed pursuant to this Agreement.  
Texas RE desires to engage the services of Contractor, as an independent contractor and not as an employee, according to the terms and conditions provided in this Agreement; and
Contractor desires to render professional or technical services for Texas RE on the terms and conditions provided in this Agreement;

In consideration of the mutual promises contained in this contract, Texas RE and Contractor (individually, a “Party” and collectively, the “Parties”) hereby agree as follows:

1.
TERM
1.1
This Agreement will begin on the Start Date and expire on the End Date (“Term”).  However, if any statement of work (“SOW” or; in the plural form, “SOWs”) begun during the term of this Agreement has not been completed upon the termination date of this Agreement, the term of this Agreement shall continue in force only with respect to such SOW and only until such SOW either has expired or been otherwise terminated.
1.2
Either Party may terminate this Agreement or any SOW executed hereunder (“Contract”) for Cause by providing ten (10) days written notice and opportunity to cure to the other party.  Either Party may terminate a Contract immediately by providing written notice to the other party if the Cause is not curable.

1.3
Either Party may terminate a Contract at any time without Cause by providing thirty (30) days written notice to the other Party.   
1.4
As used in this Section 1, “Cause” means a Party’s failure to perform, fraud, misconduct or any material breach of a Contract.
2.
SERVICES
2.1
Contractor agrees to perform professional or technical services for Texas RE (“Services”) through qualified Individuals (as “Individuals” is defined in Section 4 below), which Services shall be as described in SOWs executed by the Parties pursuant to the terms and conditions of this Agreement.  SOWs will set forth:

A.
the scope of Services;

B.
the schedule for performance;

C.
the fees to be paid for such Services;

D.
the time period during which such Services will be rendered; and

E.
any additional terms agreed upon by the Parties.

2.2
In case of any conflict between this Agreement and an SOW, the terms of the SOW shall prevail.

2.3
This Agreement and any SOW executed hereunder may only be modified by written agreement signed by the Parties.  A Project manager is not authorized to sign or otherwise approve any modification to this Agreement or any SOW.
2.4
Contractor shall perform all Services in accordance with reasonable instructions, directions, and requests of the Texas RE Contact Person named in the applicable SOW. 
2.5
Texas RE agrees that Contractor shall establish Contractor’s working hours and work environment, as well as Contractor’s specific strategies, actions, and methodologies for performing required Services under this Agreement.

2.6
Contractor agrees to abide by the policies applicable to Texas RE employees and independent contractors while on Texas RE premises.
3.
FEES, EXPENSES & INVOICES
3.1
In exchange for Services performed for Texas RE by Contractor, Texas RE shall pay Contractor the fees set forth in the applicable SOW.

3.2
Contractor shall not increase the rates charged for the Individuals providing Services or change the rate categories used for Texas RE billing purposes under an SOW unless such SOW is amended in accordance with Section 18 herein.
3.3
Time and Material Services
A.
For Services compensated on a time and materials basis, each Individual must submit a signed weekly timesheet, detailing the services performed, for written approval by the Texas RE Contact Person named in the SOW.

B.
Each invoice shall contain a description of the work performed by each Individual during the previous month, the time billed by each Individual on an hourly or daily basis (in accordance with the fee structure set forth in the SOW), any achieved milestones or deliverables, if applicable, and, if any Individual performs Services on more than one project or for general purposes, separating the time billed for each project and for general purposes.

C.
Contractor must enclose copies of the relevant signed weekly timesheets with each invoice.

3.4
Fixed Fee Services
For Services performed for a fixed or flat fee, Contractor shall issue invoices containing a description of the work performed, including a listing of all milestones and deliverables achieved, in accordance with the terms of the SOW.
3.5
Out of Pocket Expenses
Texas RE will reimburse Contractor for Contractor’s pre-authorized reasonable actual expenses that Contractor incurs in performing Services benefiting Texas RE under this Agreement, but only to the extent that:

A.
such expenses are authorized by an SOW;

B.
documentation of such expenses is provided to Texas RE within sixty (60) days of the expense being incurred, and

C.
such expenses comply with the Texas RE Business Expense Reimbursement Corporate Standard, a copy of which may be found at www.texasre.org .
3.6
Placement Fees
Texas RE will not owe placement fees to Contractor because of Texas RE’s hiring of any Individuals, unless an agreement to pay such fees is specifically set forth in an SOW.

3.7
Invoices
A.
Contractor shall provide Texas RE with a monthly invoice describing:

1.
work performed and milestones and deliverables achieved;

2.
time expended (unless fixed fee);

3.
fees charged; and

4.
authorized expenses with a copy of all receipts for claimed expenses.

B.
Within thirty (30) days after Texas RE receives an invoice from Contractor, Texas RE will pay Contractor the amount set forth in such invoice; subject however to the condition that:
1.
Texas RE accepts all delivery and all performance of the Services described in such invoice;

2.
Contractor has satisfied, and continues satisfying, all of its obligations, representations, warranties and covenants under this Agreement; and

3.
Contractor has provided adequate documentation of the expenses and other charges set forth in the invoice, as described in this Section 3(f), above.
C.
Contractor shall send all invoices to:
Texas RE
Attention:  Finance and Accounting
2700 Via Fortuna
Austin Texas 78746
accountspayable@texasre.org
4.
RELATIONSHIP OF PARTIES
4.1
Independent Contractor
Contractor is and shall remain at all times an independent contractor, and nothing in this Agreement shall be deemed to create a joint venture, partnership, employment, franchise, master-servant, or agency relationship between the Parties.

4.2
Individuals 
A.
Unless otherwise agreed to in writing by Texas RE, as set forth in Subsection 4.2.D below, Contractor warrants that all Individuals who perform Services on behalf of Contractor under this Agreement are:

1. 
employees of Contractor who may legally work in the United States and for whom Contractor is solely responsible and pays required federal, state, and local tax withholdings (including social security, unemployment, and Medicare), workers’ compensation insurance, and employment benefits (“Contractor Employees” or, individually, “Contractor Employee”); or

2. 
employees of a company under contract with Contractor (such company being a “Permitted Subcontractor”):

a.
with which Contractor directly contracts and which Contractor ensures has no conflict of interest with Texas RE (as described in Section 8);

b.
for which Contractor ensures such company pays required federal, state, and local tax withholdings (including social security, unemployment, and Medicare), worker’s compensation insurance, and employment benefits similar to those provided by Contractor to Contractor Employees; and 

c.
with which Contractor’s agreement with Permitted Subcontractor requires that the Permitted Subcontractor complies with the requirements of the following Sections of this Agreement: Relationship of Parties, General Requirements, Confidentiality, Conflict of Interest, and Audit provisions regarding Services by any of its employees.
B.
Upon Texas RE’s request, Contractor shall disclose to Texas RE the identity of a Permitted Subcontractor.
C.
All employees of a Permitted Subcontractor must be authorized to legally work in the United States.
D.
If Contractor wishes to use a person to perform or to assist in performing the Services on behalf of Contractor who is not an employee of a Permitted Subcontractor, Contractor must receive prior written approval from Texas RE for such a person to perform or assist in performing the Services as an Individual.  In seeking such approval from Texas RE, Contractor must send a written request (via e-mail to procurement@texasre.org), including the following information:

1.
name of such person and the nature of Contractor’s relationship to the Individual;

2.
identity of the person’s W2 employer (or disclosure that the Individual is a 1099 independent contractor, if applicable);
3.
confirmation that the person may legally work in the United States;
4.
the person’s professional or technical qualifications; 
5.
any conflicts of interest of the person and, if applicable, the person’s employer; and
6.
the reason Contractor is requesting the exception to allow the use of such person.
E.
Texas RE’s consent to use a person who is neither a Contractor Employee nor an employee of a Permitted Subcontractor as an Individual must be set forth in the applicable SOW or in an amendment thereto.  
4.3
Authority
A.
Except as expressly provided to the contrary elsewhere in this Agreement, neither Party has any right or authority to act on behalf of another Party, nor to assume or create any obligation, liability or responsibility on behalf of another Party.
B.
Contractor shall be solely responsible for achieving the results contemplated by this Agreement, and for supervising the specific manner and methods by which Individuals achieve such results.

5.
GENERAL REQUIREMENTS
5.1
Background Investigation
A.
Contractor shall ensure that all Individuals are legally authorized to perform the Services in the United States and Texas and that the education and background on resumes submitted to Texas RE for Individuals is accurate.

B.
Prior to allowing any Individual to have unescorted access to Texas RE’s facilities or access to Texas RE computers or information systems (“Access Privileges”), such Individual must successfully pass a background investigation, including:

1.
a criminal background check for the previous seven (7) years, in each county, state, and country in which the Individual has worked, lived, or attended school, showing no felonies and no misdemeanors except those misdemeanors that Texas RE accepts in writing and confirming each Individual's social security number, using a reputable vendor of consumer report services; 
2.
verification of the Individual’s identity by (a) a reputable vendor of consumer report services, (b) receipt of a properly-completed Form I-9, or (c) other reliable process acceptable to Texas RE; and 
3.
a clean supervised five- or ten-panel drug screen to detect cocaine, amphetamines, opiates, phencyclidine and marijuana, by a reputable medical office or drug testing service.
C.
For each Individual for whom Contractor requests Access Privileges, Contractor shall:

1.
arrange and pay for the above background investigation; and
2.
 provide written confirmation to Texas RE, that such Individual has successfully passed the requisite background investigation.  Contractor shall allow Texas RE or its authorized representative access to audit Contractor's records regarding documentation relating to the background investigation of any Individual during and for a period of up to three (3) years after the End Date of the applicable SOW.
D.
All information regarding an Individual obtained during the background check and drug screen will be kept confidential by Texas RE to the extent allowed by law.  
5.2
Texas RE Code of Conduct
A.
Contractor agrees that it and all Individuals will abide by Texas RE’s Code of Conduct and all policies and procedures applicable to Texas RE independent contractors while performing Services for Texas RE, on Texas RE premises, or using Texas RE equipment or networks.

B.
Further, all Individuals shall execute the then-current form of confidentiality, conflict of interest, ethics, electronic resource use, and antitrust agreements required by Texas RE prior to their entering Texas RE premises, using Texas RE equipment or networks, or beginning services for Texas RE and shall execute such updated agreements as are reasonably requested by Texas RE.

C.
The form of the current required Confidentiality and Non-Disclosure Agreement may be found at www.texasre.org . 
D.
Contractor acknowledges that the following items are subject to inspection by Texas RE personnel at any time with or without notice:

1.
any e-mail, voicemail, or computer usage by any Individual using Texas RE computer or electronic equipment; and
2.
any tangible item situated on Texas RE’s premises (including, for example, but not limited to filing cabinets, desks or other work areas).
5.3
Compliance with Laws and Licenses

Contactor and Individuals shall comply with all laws and shall possess and maintain all licenses, permits, and qualifications required by law to perform the Services.

5.4
Safety and Security

A.
On-site Safety

1.
Contractor shall be responsible for complying with all Texas RE safety precautions and programs in connection with the Services provided.  Texas RE also requires vendors that have such access to meet its physical and cyber security requirements and either (a) have and implements a security and cyber security awareness training program that is acceptable to Texas RE or (b) train their personnel with such access, based upon a security awareness program provided by Texas RE.
2.
Contractor shall take all necessary precautions and shall provide all necessary protection from damage, injury, or loss to persons or property in providing the Services.

3.
Contractor shall comply with all applicable laws, ordinances, rules, and regulations promulgated for the safety of persons or property or to protect them from damage, injury, or loss.

4.
Contractor shall be liable for all damage or loss to any person or property to the extent caused by Contractor or an Individual.  
B.
Software Development

1.
Contactor acknowledges and agrees that all Services involving the installation, creation, or modification of software must comply with Texas RE’s application security requirements and other written standards, policies, and procedures.

2.
Prior to using its own systems in performing Services, Contractor will perform a gap analysis against its systems using Texas RE’s security policies, standards, and procedures as a baseline.

3.
Contractor will provide the gap analysis to Texas RE, along with its proposed mitigation strategy, if Contractor’s systems fail to meet Texas RE’s quality standards. 

6.
Texas RE Liability
6.1
Texas RE SHALL NOT BE LIABLE UNDER THIS AGREEMENT FOR ANY SPECIAL, INDIRECT, INCIDENTAL, CONSEQUENTIAL, PUNITIVE OR EXEMPLARY DAMAGES OF ANY KIND.

6.2
TEXAS RE’s AGGREGATE LIABILITY FOR CLAIMS OF ANY KIND, WHETHER BASED ON CONTRACT or TORT OR OTHERWISE RELATING TO THIS AGREEMENT, shall not exceed the compensation paid OR OWED to Contractor for Services under this agreement.
7.
Confidentiality
7.1
Disclosing Party
A.
For the purposes of this Agreement, Texas RE will be disclosing Confidential Information, as defined in Section 7(b) below, to Contractor.
B.
Contractor acknowledges that the existence of this Agreement and its terms are considered Texas RE Confidential Information, and Contractor will not publicly release information about its relationship with Texas RE and/or this Agreement (via activities such as news releases, articles, brochures, advertisements, web pages, prepared speeches, or otherwise) without Texas RE's prior written consent.
7.2
Confidential Information
A.
“Confidential Information” 
“Confidential Information” shall mean all information, technical data or know-how which relates to the business, facilities, services or products of Texas RE, entities monitored by Texas RE or other Texas RE vendors, which is disclosed to Recipient by Texas RE, directly or indirectly, in writing, electronically, orally or by drawings or inspection. Confidential Information specifically includes all items required by Section 1500 of the NERC Rules of Procedure, including Critical Energy Infrastructure Information; Cyber Security Information: personnel information that identifies or could be used to identify a specific individual or reveals personnel, financial, medical, or other personal information; work papers, including any records produced for or created in the course of an evaluation or audit; and investigative files, including any records produced for or created during the course of an investigation.  Confidential Information does not include information, technical data or know-how which (i) is already published or available to the public; (ii) is proven to have been known to Recipient prior to disclosure; or (ii) is independently developed by personnel or agents of Recipient without reliance on the Confidential Information. 
7.3
Precautions Taken to Protect Confidential Information
A.
Contractor agrees not to disclose or use the Confidential Information for any purpose other than purposes under this Agreement.

B.
Contractor shall take reasonable actions and precautions to prevent unauthorized disclosure and use of Confidential Information.

C.
Confidential Information and all copies thereof shall remain the property of Texas RE.

D.
Confidential Information, shall, upon request of Texas RE or immediately upon termination of this Agreement, be promptly returned by Contractor to Texas RE, accompanied by all copies of such documentation made by Contractor, provided that Contractor may keep a one copy of this Agreement.

E.
Contractor agrees to immediately notify Texas RE upon discovery of any unauthorized use or disclosure of Confidential Information and to cooperate in any reasonable way to help Texas RE regain possession of the Confidential Information and prevent further unauthorized use or disclosure.

7.4
Remedies
Contractor acknowledges and agrees that breach of this Section, or any promise or covenant contained herein, by it may result in irreparable and continuing damage to Texas RE, for which there would be no adequate remedy at law, and that, in the event of such breach, Texas RE may be entitled to injunctive relief and/or a decree for specific performance, in addition to all such other and further relief as may be available at law, in equity, or otherwise.  

7.5
Survival of Confidentiality
The provisions of this Section shall survive any termination or expiration of this Agreement.

8.
CONFLICT OF INTEREST
8.1
Texas RE recognizes that Contractor routinely performs services for other clients, and Texas RE agrees that Contractor shall be permitted to perform services for other clients; subject however to the condition that Contractor’s work for another client does not create a prohibited conflict of interest with Texas RE and Contractor complies with all the provisions of this Agreement.

8.3
Each Individual who provides Services to Texas RE must first sign Texas RE’s then-current Contractor Ethics Agreement.
8.4
Contractor will provide Texas RE with a copy of each such executed Contractor Ethics Agreement.

8.5
Contractor shall disclose to Texas RE any conflicts of interests that it has or might have with Texas RE.  Any waiver by Texas RE of any conflicts of interest must be evidenced by a writing signed by Texas RE.
8.6
All conflicts of interest will be presumed to be prohibited unless they are disclosed to and specifically waived by Texas RE.  A conflict of interest exists when: 

A.
Contractor, Contractor’s affiliates, or Contractor’s employees stand to gain or lose from or otherwise be materially affected by an Texas RE business decision; 

B.
Any employee of Texas RE has any ownership interest in Contractor or is directly related to (parent, dependent child, spouse, or any household member) any of Contractor’s officers, directors, affiliates, or employees (provided however that ownership of less than 5% of a publicly traded company is not considered a conflict);

C.
Contractor or any of its affiliates has a known interest, direct or indirect, in any other entity dealing with Texas RE, and the interest is of such an extent or nature that Contractor’s decision might be affected or determined by it; or

D.
Contractor is providing services to an entity that has a direct conflict of interest with Texas RE where such conflict could expose Texas RE to risk of negative press or improper use of Confidential Information (as defined herein), Texas RE Deliverables or Texas RE intellectual property rights.

8.7
Contractor shall not offer or provide any gift or benefit to any Texas RE employee, officer, or director or anyone directly related thereto.  Contractor agrees to notify Texas RE Legal if any Texas RE employee, officer, or director requests from Contractor any gift or personal benefit for itself, himself, herself, or his or her employee, director, or anyone to whom he or she is directly related.
9.
DELIVERABLES
9.1
Ownership of Deliverables
A.
For any information or other deliverables requested by and/or delivered to Texas RE in connection with Services under any SOW signed pursuant to this Agreement (“Deliverables”), Contractor does hereby, without reservation, irrevocably:

1.
sell, assign, grant, transfer and convey to Texas RE, its successors and assigns, Contractor’s entire right, title and interest (past, present, future, and throughout the world) in and to:

a.
such Deliverables and

b.
any and all claims, of any nature whatsoever, for past, present or future infringement or violation of the Deliverables;

2.
to the extent that all or any portion of the Deliverables includes a work of authorship created by Contractor, either solely or jointly with another, and to the extent such work is eligible for treatment as a “work for hire,” deem each such work of authorship created as a “work made for hire” (as that term is defined in the United States Copyright Act (17 U.S.C. et seq.)) that is owned solely by Texas RE;
3.
represent, warrant and covenant that Contractor forever waives all moral rights in the Deliverables and shall never assert any moral rights in the Deliverables; and
4.
acknowledge and agree that Contractor shall have no license, sublicense, right or immunity, either directly, indirectly, or by implication, estoppel or otherwise, under all or any part of the Deliverables.

B.
Contractor shall promptly disclose and fully deliver (electronically and in tangible form), to the Texas RE Contact Person named in each SOW each and every portion of the Deliverables required by such SOW after such portion of the Deliverables is created or prepared unless otherwise set forth in the applicable SOW.

9.2
Professional Materials
A.
“Professional Materials” means any software, software designs, raw experience modeling, industry data and any generic analyses of such data, routines, user-interface conventions, interfaces to third-party products, user-interface design patterns, other development and design tools, and documentation which Contractor developed prior to the execution of the applicable SOW.

B.
Texas RE agrees that Deliverables shall not include any Professional Materials which are delivered to Texas RE under this Agreement so long as such do not contain any of Texas RE’s Confidential Information.

C.
Texas RE acknowledges and agrees that Contractor retains all right, title and interest in the Professional Materials.
9.3
License to Professional Materials

In consideration of and effective upon Texas RE’s payment to Contractor of amounts required under the applicable SOW, and subject to the other terms and conditions of this Agreement, Contractor hereby grants to Texas RE a non-exclusive, non-transferable, royalty-free, license to use, copy, operate, process and modify the Professional Materials for use in connection with the associated Deliverables.
10.
WARRANTY
10.1
Contractor warrants that it will perform all Services performed in connection with this Agreement with due diligence and in full compliance with the highest professional standards of practice in the industry.

10.2
Contractor warrants that it has good title to and/or the right to transfer license to all products, if any, and Deliverables provided to Texas RE under this Agreement.

10.3
Contractor shall perform Services in compliance with all laws, and, if any licenses or permits are required for Contractor to perform the Services, Contractor warrants that it shall maintain such licenses or permits.

11.
INDEMNIFICATION
11.1
CONTRACTOR SHALL DEFEND, INDEMNIFY AND HOLD Texas RE HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS, SUITS, LIABILITIES, ASSESSMENTS, PENALTIES, LOSSES, DEMANDS, DAMAGES, COSTS (INCLUDING COURT COSTS), ATTORNEYS’ FEES, EXPENSES, OR INTEREST PAYMENTS THAT Texas RE MAY AT ANY TIME INCUR BY REASON OF ANY DEMAND, PROCEEDING, ACTION, SUIT OR CLAIM BROUGHT AGAINST TEXAS RE BY ANY NON-PARTY OR ANY INDIVIDUAL ARISING FROM OR RELATING TO AN ACTUAL OR ALLEGED:

A.
FAILURE BY CONTRACTOR TO SATISFY ANY ONE OR MORE OBLIGATIONS, REPRESENTATIONS, WARRANTIES OR COVENANTS UNDER THIS AGREEMENT,

B.
GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF THE CONTRACTOR, OR ANY ONE OR MORE OF ITS EMPLOYEES, OFFICERS, DIRECTORS, AFFILIATES, CONTRACTORS, LICENSEES OR AGENTS, INCLUDING BUT NOT LIMITED TO ANY INDIVIDUAL OR

C.
CLAIM THAT THE ANY SOFTWARE OR DELIVERABLE PROVIDED BY CONTRACTOR INFRINGES ANY UNITED STATES PATENT, TRADEMARK OR COPYRIGHT OR IS CLAIMED TO BE A MISAPPROPRIATION OF A TRADE SECRET.

D.
CLAIMS AND LIABILITY FOR ANY FEDERAL, STATE, AND LOCAL TAXES, WORKERS’ COMPENSATION, EMPLOYMENT BENEFITS, UNEMPLOYMENT COMPENSATION AND ANY OTHER EMPLOYMENT-RELATED OR OTHER CLAIMS BY, FOR, OR ON BEHALF OF ALL INDIVIDUALS PERFORMING SERVICES ON BEHALF OF CONTRACTOR UNDER ITS AGREEMENT.

11.2
Texas RE shall promptly notify Contractor of any such claim.

11.3
Contractor shall:

A.
have the obligation to undertake the defense of such claim, process or other legal proceeding by representatives of its choosing, reasonably satisfactory to Texas RE, at Contractor’s expense; provided, however, that Texas RE may participate in the defense with counsel of its own choosing and at its own expense, and

B.
pay any final judgment entered against Texas RE or any settlement agreed to in writing by Contractor on such issue in any such suit or proceeding.

11.4
In the event Contractor fails to defend such claim in good faith and diligently, Texas RE shall have the right to undertake the defense, compromise, or settlement of such claim on behalf of and for the account and risk of Contractor and at Contractor’s expense.  
11.5
If all or any part of the Deliverables is the subject of any claim, suit or proceeding for infringement or misappropriation of any Intellectual Property Right, Contractor may, and in the event of any adjudication that the Deliverables or any part thereof infringes or misappropriates any patent, trademark, copyright or trade secret, or if the licensing or use of the Deliverables or any part thereof is enjoined, Contractor shall, at its expense do one of the following things:

A.
procure for Texas RE the right under such patent, trademark, copyright or trade secret to fully use the Deliverables or the affected part thereof;

B.
replace the Deliverable or affected part thereof with another non-infringing Deliverable; or

C.
suitably modify the Deliverable or affected part thereof to make it non-infringing.

12.
INSURANCE
12.1
Contractor shall, at its sole cost and expense, secure and maintain as a minimum, from the Effective Date and thereafter during the term of this Agreement, for its own protection and the protection of Texas RE, the following insurance coverage with insurance companies with a minimum A.M. Best Rating of A-V: 

A.
Fidelity Bond or Crime Policy in the amount of $1,000,000 with third party coverage with Texas RE as a named beneficiary for Contractor’s employees working on Texas RE premises or working with Texas RE intellectual property, proprietary information, or Confidential Information;

B.
Errors & Omissions (Professional Liability) insurance with a limit of $1,000,000 per claim made and $2,000,000 annual aggregate; 

C.
Commercial General Liability (“CGL”) with a limit of $1,000,000 per occurrence and $2,000,000 in the aggregate covering bodily injury and tangible property damage claims; 

D.
If Contractor or its employees drive in the course of providing Services to Texas RE, automobile liability coverage with limits of $1,000,000 per occurrence and $2,000,000 in the aggregate; and

E.
Umbrella Liability insurance in the amount of $3,000,000 per incident that shall be in excess of CGL coverage required herein.
12.2
Umbrella Insurance may be used to satisfy the limit requirements set out above for Commercial General Liability and Comprehensive Automobile Liability Insurance. Such umbrella policy shall apply without any gaps in the limits of coverage, be at least as broad as and follow the form of the underlying primary coverage.
12.3
Contractor shall furnish to Texas RE certificates of insurance, signed by authorized representatives of the surety or insurers, of all such bonds and insurance and confirming the amounts of such coverage and that Texas RE is named as an additional insured under the CGL policy and any Automobile Liability policy.

12.4
The CGL and any Automobile policy shall also include a waiver of subrogation in favor of Texas RE, its directors, agents, representatives, independent contractors, servants and employees.

12.5
Contractor shall provide Texas RE with renewal or replacement certificates at least thirty (30) days prior to expiration or termination of any such bonds or insurance.

12.6
Failure to consistently maintain such fidelity bond or insurance coverage, or to timely provide Texas RE with insurance certificates, shall constitute a material breach of this Agreement.

13.
AUDIT
13.1
Contractor’s physical and electronic records relating to the Agreement and any SOW and the physical and electronic records of any subcontractor which relate to any SOW (“Records”), shall include, but not be limited to:

A.
accounting, payroll, indirect cost, overhead allocation, and reimbursable cost records,

B.
records verifying Contractor’s and any subcontractor’s conflict of interest compliance,

C.
personnel records including background investigation results and individual compliance with conflict of interest and Ethics Agreement requirements,

D.
related correspondence, schedules, receipts, vouchers, memoranda, and

E.
any other documentation relating to this Agreement or work performed hereunder.

13.2
Records shall be open to inspection and subject to audit and/or reproduction during regular business hours and upon prior reasonable notice by Texas RE or Texas RE’s duly authorized representative, at Texas RE’s expense.  
13.3
Contractor shall preserve and maintain (and shall ensure that any subcontractors preserve and maintain) all such Records for a period of three (3) years after  the termination or expiration of the Agreement or for such longer periods as may be required by law.

13.4
Contractor shall also provide Texas RE, prior to Texas RE’s execution of this Agreement, its annual audited financial statement, and Contractor shall make available to Texas RE, upon request during the Term of this Agreement, its annual audited and quarterly unaudited financials.

13.5
The information contained in Contractor’s financials or obtained by Texas RE during any audit will be kept confidential by Texas RE to the extent allowed by law.

13.6 Contractor shall include the necessary provisions in its subcontracts to ensure that its subcontractors comply with these provisions.

13.7
Texas RE shall have the right to recoup from Contractor any overpayments disclosed by Texas RE’s audits.

14.
ASSIGNMENT
14.1
This Agreement shall be binding upon and inure to the benefit of the permitted successors and assigns of any party; provided however that Contractor shall not, without the prior written consent of Texas RE, assign, subcontract or transfer this Agreement or any obligation incurred under this Agreement.
14.2
Notwithstanding anything to the contrary in this Agreement, Texas RE may assign this Agreement, without Contractor’s consent, to any non-party.  
15.
GOVERNING LAW
15.1
Notwithstanding anything to the contrary in this Agreement, this Agreement shall be deemed entered into in Texas and shall be governed by and construed and interpreted in accordance with the laws of the State of Texas that apply to contracts executed in and performed entirely within the State of Texas, without reference to any rules of conflict of laws.

15.2
With respect to any suit, action or other proceeding arising from or relating to this Agreement, the parties hereby irrevocably agree to non-exclusive personal jurisdiction and venue of the United States District Court for the Western District of Texas and any state court within Travis County, Texas.

16.
TAXES
16.1
Contractor is solely responsible for all taxes (federal, state, local) and other similar statutory obligations arising from, relating to, or in connection with any payment made to Contractor by Texas RE, except for state or local sales taxes which must be included on Contractor’s invoices to Texas RE.

16.2
CONTRACTOR SHALL DEFEND, INDEMNIFY AND HOLD TEXAS RE HARMLESS TO THE EXTENT OF ANY OBLIGATION IMPOSED BY LAW ON Texas RE TO PAY ANY SUCH TAX.
17.
SETOFF

Texas RE shall have the right to offset against payments owed to Contractor any sums owed by Contractor to Texas RE pursuant to Section 5.4(A) (4) (Safety and Security), Section 11 (Indemnification), and Section 13.7 (Audit)
18.
AMENDMENT
This Agreement and all SOWs may only be amended by a writing signed by both parties.

19.
LEGAL CONSTRUCTION
In the event that any one or more of the provisions contained in this Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or unenforceability shall not affect any other provisions, and the Agreement shall be construed as if such invalid, illegal, or unenforceable provision had never been contained in it.
20.
EXPORT LAWS
20.1
Contractor represents, warrants, agrees and certifies that it shall comply with the United States Foreign Corrupt Practices Act (regarding, among other things, payments to government officials) and all export laws and rules and regulations of the United States Department of Commerce or other United States or foreign agency or authority and

20.2
Contractor represents, warrants, agrees and certifies that it shall not knowingly permit any non-party to directly or indirectly, import, export, re-export, disclose, or transship any Texas RE Inventions or any third party materials accessed by Contractor during the course of this Agreement in violation of any such laws, rules or regulations.

21.
NOTICES
Any notice related to this agreement shall be in writing and delivered to the persons at the addresses listed below, and notice to Texas RE shall also be delivered to:

Texas Regional Entity, Inc.
Attention:  Legal Affairs
2700 Via Fortuna Drive
Austin Texas 78746
22.
ENTIRE AGREEMENT
22.1
This Agreement constitutes the sole agreement of the parties and supersedes any prior understandings or written or oral agreements between the parties respecting this subject matter.
22.2
Any master consulting or professional services agreement previously executed by the Parties (“Prior Agreement”) is hereby terminated and superseded by this Agreement.

22.3
Any Services originally agreed upon by the parties pursuant to the Prior Agreement, which are still in progress as of the Effective Date, shall be deemed subject to the terms of this Agreement.
23.
ELECTRONIC SIGNATURES
23.1
This Agreement may be executed by facsimile or scanned and electronically transferred signatures.

23.2
A copy of this Agreement bearing such a signature or signatures shall have the same force and effect as an original agreement with inked original signatures.

23.3
Once signed, any reproduction of this Agreement made by reliable means (e.g., photocopy, scan, facsimile) is considered an original.

This Agreement is made effective as of the date of last signature below.
	CONTRACTOR:
______________________________
a _______________ corporation
Signature:          _________________________
Printed Name:   _________________________
Title:                  _________________________
Date:                 _________________________
Phone:               _________________________
Fax:                   _________________________
Email:                _________________________

	Texas RE:
Texas Reliability Entity, Inc.
a Texas non- profit corporation

Signature:          _________________________
Printed Name:    _________________________
Title:                   _________________________
Date:                  _________________________
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